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J When the Freedom of Information Act -of 1966 was 

amende:d, despite President Ford's veto, expectations for improved 
access to^ federal ag^ency^ fecocds were high. This report details t;he 
manner in/ v^hicii inf ormation seekers, particularly memberfe, of the 
media,^, wer<^ deterred from using the act by nineVlooptioles in the 1966 
law-. In addition;* th^ pradfess whereby representatives of ther:media, 
historians, and oi:her concerned groups lobbied for change is 
described. Congressional amend^nents made in 197^ produced t^wo major * 
substanitive changes in the original law- — VLn camera" r'eview of the 
classification of ^i-nf or mati on as restricted and' sanctions against - 
bureaucrats wTio capriciously withholdf 1 nf or^ation. (KS) 
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This report was written by EDWARI>:lU an M A. 
candidate in the School of Journalisni/ ':i /r 

The nihe Exemptions of information fr6bi discjosure under 
Ithe 1966 Freejdom of Information Act often Served as bones ot 
jcont^tion between inforrriation-seekers ^nd government 

(agencies. Government agpncies in ixi^ny caSefe -read the 
exemptions so btoadly as toeffectively flout the intentions of 
the'act. ^ ; • . 

As a result/as Fol Report 303^ noted, the ifiedia Were 
deterred fpm using the 1966. act because of the loopholes 
within the law and the time and expense involved in 
prosecuting cases for disclosure.' ^ ■ . 

■ The nine exemptions covered matters: ^ 

(1) Spetifically required \>y executive order to be 
kept secret in the interest of the national defense or . 

■/ foreign ptflicy; > . . ' / 

(2) Related solely to the internal 'personnel rule^ 
• and practices of any agency; . _ 

(3) Specifically exempted from disclosure by 
statute;*, 

(4) Trade berets and commercial or , financial 
information obta}!ied from any persdns and 
privileged or cpnfSdential; ■ ' ,^ 

(5) Inter-agericy or iptra-agericy memorandums or " 
letters which would ^not be available by. layf to a 
private party in litigation withr the agencyV . ' 

( 6) Personnel and medical files and similar file's the 
disclosure of which would constitute- a clearly 
unwarranted invasion of personal privacy; 

(7) Investigatory files compiled- for law en- ^ 
forcement purposes fexcept to the extent available 
by law to a private party; , 

(8) jContained in or related' to examination, 
operating or condition ^reports prepared by, on,, 
behalf of,' or for the use of any agency resporisible"" 
for the regulation or supervision of financial in- 
stitutions, and; ^ 

(9) Geological and ge«)physical infornoation and 
data (including maps) concerning wells. \ 

In cases involving disputes over one of the nine exemptions, 
the act says **the court shall detemiine the matterMe novo 
and the burden shall be upon tlie agency to sustain its ac- 
tion." ' . 

Although the battle between ihform£^ion-seekers and the = 
government had been joined before 1973; tiie decision handed 
.down by the Supreme Court in the case of Mink v. En- 
virpnmental Piu)tection Agency (EPA) in January, 1973, 



spurred Congress to act on proposed revisions of the 1966 act. 

This report will examine the'efforts to revise«the 1966 act^'- 
from the Mink v. EPA decision to the implementation of the 
amended act in February, 1975. It will also exannine im- 
portant moves made by the Justice Department both for 
disclosing and withholding information .during that time. 

Charges of Noncompliance • ' ^ 



• Federal agencies had been charged so many times with 
bureaucratic fooWraggjing, obeying the letter but not the 
spirit of the l^w and deliberate noncompliance, that^'in 1972 
the House Governmerit;Information and Foreign Operations 
^ Subcommittee (known also as the Moorhead Conunittee, for • 
its chairman. Rep. William Moorhead, D-Pa.) held hearings 
on the matter, /f: " • 

James Kronf eld,, counsel to thie^ Moor head Conunittee, 
later Slid : . 

Many -agency officials feej that their own ■ 
* ' regulations are si^erior to the U, S. Code. I will 
often call an agency^ and say I sa^ a regulation 
printed in the Federal Reglstel*, and it is a 
. riegulatibn which contravenes the Freedom of In- 
formation Act They say, .weU, that's our 
regulation. Some of the agency off icials just don't 
iunderstand that regulations are not the law; that , " 
the Code is the law . . . , These individuals view 
dnformation as a capital asset. . . and they hate to 
^disburse their capital by releasing it. ^ 

Stephen,Gillers, a New York lawyer-and author^^described 
a reporter's plight in trying to obtain information from a 
Department of Health, Education and Welfare (HEJV) 
publication: ' 

After much stalling on JHEW's p^art, and after l{e 
threatened to g5 to court under the act, he finally 
got HEW {o agree to release the series (of 
publications containing the information Sought), 
. but at the same time that they did so they began to 
omit the information he wanted from that series. 
He had to go about looking for where the in- 
formation was now loceSed and to try to get that 
Tiew publication, * • 

^Specific ^methflfds of noncompliance charged to agencies 
have inclnded levy of exorbitant copying and searching fees, 
delays in*^ replying to requests, and the mingling of»-im- 
classified material with classified material in a single folder 



Summary: When the Freedom of Information Act was amended over 
President Ford^s yeta^ expectations for improved access 
to federal agency records were high. Some of -that optim- 
ism was justified, but serious. problems remain. 
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to: prevent the release of the material under daim^ of ; 
rational security. ■ ♦ / / 

Robert Saloschin, attorney for the Justice Department aftB/^ 
chairmaxJ^^of its Freedom of Information Qomniitt^. corir.! 
tends,; however, that **such instances are rare**: . / / ' . 



Less than ideal compliance has various causbis. It isi / 
/often due to organization problems; changfes in^^y? 
/ structure or personnel, or the fact that an '.z%^iici^'^'yr/y 
/ does not have the money of the gualif ied^staff b y 
■ handle its freedom-of-information workX<o£ld^ori top' '/ 
of its main mission and regulaf functijdris..^ ' /X" ' 
^The^oorhead Com'mittee's hearings dicing thfe-iumnier ^ 
of 1972, however, confirmed the allegations of nonf 
^compliance and abuse of the ex^mpUons by federal/ 
bureaucrats. - ^ .■ ^■ 

Mink v> EPA :•. . .... ' 

> Despite the findings of the Mborhead Corainittee, 
congressional action was hanging fire when tlie Supi-eme 
Court ruled on January 22, 1973, in the case of Mink v. E/M- 
The case was the only suit brought under the 1966 Fte^dbm 
of Information Act that ever reached the high court;;th4 
court's decision pinpointed several shortcomings of the act 
and laid blame for the act's inefficacy at the hails of 
Congress. The case became a cause;celebre among critics of 
the act. / * ; 

The Mink case involved an attempt by 33 U.;S. represen- 
"tatives to see some classified documents that certain 

» g(!^ygj^ment agencies had prepared on the advisability of 
underground nuclear testing on Amchitka Island, Alaska, in 
November, 1971. j t 

The representatives, led by IJep! Patsy Mink (D-Hawaii); 

, were concenned about the effects of the testing on Alaskan 
wildlife and about possible radioactive contamination of 
North Pacific and Bering Sea fishing sites. 7 

Rep. Mink also worried that an underground nuclear blast 
might trigger an earthquake like the one that hit Alaska in 
1964. The added danger to Hawaii and coastal Califpmia was 
a tsunami, a large tidal wave caused by shifting ocean 
floors. 8 

On July 26, three days b^fore^ Congress was scheduled to 
vote on appropriations for the test, the Washington Evening 
Star printed a story that said that five government agencies 
had filed unfavorable reports on the planned testing,, while 
only the Atomic Energy Commission (AEG) aiid the Defense 
Department supported its continuance. Apparent govern- 
, mental unanimity of opinion wa^ a facade. 

Although Rep. Mink attempted to obtain the reportedly 
unfavorable reports before Congress voted on ap-' 
propria tions for the test, all the agencies denied her requests 
to see them. ' 

Congress appropriated the money and the test took place 
as scheduled; nevertheless, Mmk and 32 other congr^men 
sued under the Fol Act to get the reports. They ... • 

. . . hoped that ultiniately a favorable disposition of 
the case would put new teeth into the 1966 Act, 
which generally requires the disclosure of govern- 
ment information but exempts some data from 
mandatory release, on national security grounds. 
These exemptions l^ave been interpreted so broadly 
by the Executive JBranch as to render the Act 
almost meaningless: ^° 

The federal district court sided with the Nixon ad- 



Pii; iTiinistratibn, agreeing that an affidavit that had been filed 
/ by Undersecretary, of State John N; Irwin II exempted the 
/f.6oc{}ineh\s under the first exemption, and that the 

; docurcients also fell under the fifth exemption. 
; / ;. Minket al filed^n emergency appeal with the Court of 
;^ ^^Appea^of t^^ District of Columbia. The appeal covered five 
:\.;/^:'pdirits;;'V'' . • ,■' - /./.•■■.' 
^^^^^^V^/ rt that classification of the 

V ^;d^^^ according to Executive Order 10501, which 

'' established the classification system, did not conform to 
exemption J rather, a separate executive order had to be 
/ isstfed for each document. ' \ ^ 

The jplaintiffs also contended that the act, though it limits 
public; access to information by the nine exemptions, does 
not limit congressional access to the infortriation, under 
.section 522 (c) of the Fol Act. 

A third point raised in the appeal was that 

/ y the Executive had not sustained the^burden placed 
on.it by the FOIA to Jus^&y non-disclosure and that 
the trial court had not conducted the de novo 
hearing required by the .Act , . . . We maintained 
that the obligation of ihe District Qourt was either 
to direcfthe disclosure (rf niaterials, or to examine 
them in earner^' and release the maximum in- 
fpnnation possible, / 

> The congressmenfurther contended that theirsuit was not 
proWhited^ this separation-of-powers clause in itlie Con- 
stitutional's the government contended. Since no rcfaim of 
exe^cutive privilege had been made to withhold thd piipers, 
Mink et al said that no'conflict existed betweer\' t?ie; two 
bra nches bf government. The appeals court and the ISji^reme 
66urt did 'not consider this issue. • 

Finallyy the congressmen said that the district court ha.d 
hot loolied into the facts thoroughly enough to determine the 
legality the agencies' action. Uriless the court held ah in 
.■\ camera review of the documents/ the govecnment could 

withhold by signing an affidavit. 'V 
I The court of appeals agreed that the tnvin affidavit was 
I • not sufficient to^xempt the documents under exemption 1, 
7 since unclassified material might easily be inserted into a 
file with classified data. The classified data would then act 
/ as an umbrella, prevehting disclosure of unclassified 
material merely by being attached to it. 

The appeals court directed the district court to conduct an 
in cafaera feview of the documents to protect the govern- 
ment from having classified interagency memoranda re^ 
leased, since it had found, the government's proof for non- 
disclosure inadequate. . 
, The goverrimentjmmediately asked the^Supreme Court to 
review the appeals court's decision. * / . 

On Janiiary 22 the -Supreme Court said (Columbia Law 
Review, 6-74) that documents classified under Executive 
Order 10501 feL tuider. exemption 1 of the Fol Act. iio 
separate exe(Jutive order need be issued^for \ each 
cla^Ssification claim. * " 

Furthiermore, since material which falls ijrider exemption 
1 issensitive, the court concluded (Columbia Law Review, ^ 
74) that ^ ' ' ' 

in conducting a de nova review of the claim to 
exemption, the district court's duty is discharged 
upon completion of the single inquiry whether the 
information has in fact been classified pu^suant to 
executive order. / 

The court suggested that alternative- methods be used to 
determine the legitimacy of classification, short of in cam- 
era inspection. The ruling was 5 to 3, with Justice William 
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Rehnquist disqualifying Himself J » , 

Associate Justice Byron Whi^l^id that'dongress was to 
blame for not having givenyth^r (^itizens a stronger law. The 
opinion said that the e;ce(n/tryb branch had met itSjObiigation 
to justify nonndisclosure Filing, an affidavit: ; . ; 

Associate/ justice potterStewart's concurring opinion was 
to be oftrquote'd by persons seeking re.visibnjof : tfe act. He 
laid ( Washington Post, 1-23-73 ) blame for the aqfii failure on 
IJi^legislativ^ branch, sayingr, ' / 



;Congress wasa 
(•ailed \i ajhe 



Congress ha^ jconspiicuously failed to , attack^' the 
problem. It has built into the Freedom/of In- \ 
fomiation Act ah exemption tbat-provides no 
means to question an executive decision to stkmp a 
docunrientsecret, however cynical, myopic, or even 
corrupt that decision might have ]>een. 

Reaction \) the Mink decision from both the pre^s and the 
dverse. A Washington Posf^ditorial ( 1-2^73) 
a/^setback for the right to kho^." The implied 
Jjower of/tfie executive branch to wie^d its classification 
stamps- from public ch^eng/&onjudicial review" 
Was decried. . ' ^ , / 

Mrhe Columbia Law Re.vie • 

It niay be the case, however,, that the Court's \ 
. suggested alternatives to in camera review lot Z 
evaluating the merits of agency defenses will be 
ineffective means for reaching that end, as ttiey 
invest in the agencies a faculty for circumventing ; / 
the FOIA. A ^-representative" document selected : , 
by the agency may not be repre^ntative at all, and 
, affidavits can easily misrepresent or distort issues 
of fact. * . . The FOIA is an attempt to curb the ' 
' / dominance of agency discretion by empowering the 
: J courts to review administrative determinations de 
i novo, but in camera review may be the only sound 
- method by which the agency's bona fides (good 
faith) can be tested. By encouraging altema^tive, 
J; inferior devices. Mink threatens retre'at to past 
abuses. ' 

The Motorhead Bfll 



On March 8, 1973, Rep. William Moorhead introduced 
(Congressional Record, 3-«-73) a bill entitled *'The Fol 
Amendments of 1973." Sen. Edmund Muskie (I>Me.). 
simultaneously introduced the same bill in the, Senate **with 
bipartisan cosponsorship./' 

Mborhead's amendments to section (a) of the Fol Act 
included the following provisions: 

—Agencies would be required to respond to 
requests for records which "reasonably describe 
(s) such records." 

—Agencies would be required to answer requests 
within 10 working days following their receipt. 
—Agencies have 20 days to respond to ad- 
ministrative appeal following denials. 
—The government would be required to pay 
"reasonable attorney fees and other litigation 
. costs" if it loses a case. 

—Agencies would be required to file^ answers and 
other responsive motioas to citizens' suits within 20 
days after receipt, eliminating 'Tepe^ated filing of 
delaying motions by the government to stall court 
. consideration of F'OIA cases as long as 140 days." 

Moorhead, citing the adverse Mink decision, said that 
Congress had intended that de novo review as written into 
< the 19(>6 act would permit courts to conduct in cai\iera review 
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of an agenc3^*s^records; to determine whether or not they 

7 could bewithheld underanv of the nine e^^ i | 

';, Moorhead .^ropbsecj^tp^ following amendments to section 

. 552 (b), thei exeWption secU ) • 

;--Requii|^d \discibsute of inform^ion aboiit-ah ■\ 
agency's internal personnel practices so l6pg ;as j 
such disdoaure y^ould not unduly inipede 'th0 
^ - functioning of the agency. 

— IJ^er exemptions 6 and 7, the word **files") is ; ' 
y changed to ^Veeirds" to p-event mingling, of 
/ reieasable information in the files with otliert in- 
■/ 'formation*. y [" (i ' i I" 

■y — Inclusion of a catalogue of Moim^tion ^ 
/ exemptioii 7 whidi tannot be withheld j ' 

Finally, a new s^tion proposed by Moor h^d/ 552 
(d), requires agencies to furnish Congres^ ^^^^1 reports on 
thfeir records of ■ acji^ihistration of the act.| 

Moprheadreiteratetf the findings of his cjc^jtwhittee in 1972; 

jContrary to general opinion, mucii |of the in- 
formation being , hidden by governipent/ agencies 
ha^ little to do with hydirogen bo^lribs, weapons 
isystemsi state secrets, or other sensitive types of 
classified data. L . We found that a large number of 
government denials of information requested under 
ithe act involved raBtt-ters connected with the day-to- 
day activities ot domestic programs financed out of 
our tax dollars or to avoid * embarrassing 
bureaucratic mistakes, scandal, malad- 
ministration or other actions directly contrairy to 
the intent of (Congress and the public interest. . 

Hearings on the Bill 



During spring of 1973 hearings were held by three Senate 
subconrniittees in joint session. They wer? the Judiciary's 
Subcommittee on Administrative Practice and Procedure 
and the Subcommittee on Separation of Powers, and the 
Government Operations Subcommittee on In- 
tergovernmental Relations. ^ 

On April ^12, consumer advocate Ralph Nader testified 
(Washington Post, 4-13-73) before the joint committees, 
urging that sanctions be adopted a^dinst bureaucrats 
violating the law. Federal law holds bureaucrats liable only 
for unauthorized release of infomatiph, not for unauthorized 
withholding, .Nader said. 

The subcommittees also heard a recommendation from 
John T. Miller Jr.,, chairman of the administrative law 
'section of the American Bar Association (ABA), that judges . 
be permitted in camera inspection of dodUnients. 

Jack Taylor, editor of the Daily Oklahotnan and the 
Oklahoma City Times, testified (Publisher's Auxiliary, 11- 
24-73) that he had requested information and documents 
from the Defense Department and its branches more than 
400 times. He said that 120 requests were denied, 100 were 
granted, 42 were partially granted, and 152 were pending. 

Taylor listed the lack of in camera review, broad exemp- 
tions, long delays and excessive fees as four major 
weaknesses of the 1966 Fol Act. 

The subcommittee hearings concluded June 26. On Octo- 
ber 8 Sen. Edward M. Kennedy ( D-Mass. ) , chairman of the 
Administrative Practice and Procedure Subcommittee, 
offered his own version of the Moorhead-Muskie proposal, S. 
2543, which contained certain differences. The Kennedy, bill 
was the one reported out, on May 16, 1974,wrthout hearings.'^ 
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.:/Other recpmrnendations' for /revision came (Editor & 
Publisher, 12-1-73 > from a report prepared Jay the.Annual 
;Chiiefv Justice Earl Warren Conference on Advocacy in the \ 
United States that had been held in Cambridge. Mass June 
8-9/1973., . 

" /^e report, released on November 30, generally echoed the . 
call for previously mentioned* refornis, but* alsQ . recom- 
mended establishrpe'nt of s( government agency responsible 
to 'Congress to review national security documents and 

/ report to Congressjon classification abuse and the function of 
the'FoI Act. 

In a speedSMo a National Press Glub gathering- on 
December 13, 1973, Warren himself urged (Editor & 
Publisher, 12-22-73) reform to open up government files, 
saying, *'.It would be difficult to find a more efficient ally of 
corruption than secrecy. /' 

Although 1973 was a year in" which: there was growing 
clamor foi^eform, heightened* undoubtedly by the breaking 
Wa^gat^.scandals, congressional action on refdmi waited 
until 1974. » ^ 

Media Victories 

A.\^*ctory for the media under the 1966 Fol Act occurred on 
June ^, 1973. U. S. District 'Court Judge MiteheU Cohen ruled 
(Publisher's Auxiliary, 740-73) that secret reports on the ■^ 
operation andxonditions of New Jersey nursing hoines had 
to be turned over to the 6amden (N. J.) Gourier^PostrThe 
repprts, which had been, prepared by the Sooia^ Security ^ 
Administration, covered fire safety, building evacuation ' 
plans, staff competency, and dietary services,. among pther { 
things. . • 

When the Social Security Administration refused to turn 
over the documents requested, the Cflurier-Post, a Gannett 
paper, sued FffiW Secretary Caspar llVeinberger!. 

Cohen ruled'^that the wide power a( the HEW secretary to 
>ftdthhold documents **is~-'inconsistent with the ^specific 
exemption' requirement of the Freedom of Information 
Act." 

After turning over the records in August, HEW announced 
(Washington Star-News, 8-16-73) new "policies for releasing 
information. Among the provisions were a 10-day limit on 
reply to initial requests, a 20-dgy limit on decision of appeals, 
review of denial by the head of the agency in question and by 
the HEW assistant secretary for public affairs, and a public 
identification of the types of records that HEW did not intend 
to disclose. . 

Another major media battle was won in October whefi, 
after receiving an unfavorable' court ruling, the Justice 
Department decided to forego appeal.- 

The case inv-olved a suit by NBC newsman Carl Stern, who 
had been trying to collect data on FBI infiltration of leftist 
groups during the 1960^s, with little success. Stern had been 
after the iiifotrnation since he reportedly saw (Kansas City 
Star, 2-^-:72) a Justice Department ciocument instructing FBI 
agents to mail anonymous letters urging colleges to **take 
decisive action against the New Left." The document wa:3 
reportedly entitled Coihtelpro-New Left, jargon for 
''Counterintelligence Program — Ne^ Left." <^ 

After no success on his own. Stern turned to Ralph Nader's 
Press Information Center, ^hich had been jointly founded by 
the Center for the Study of Responsive Law and the Natmnal 
Press Club. The Press Information Center filed suit on 
Stern's behalf on January 31-, 1973. 

The suit w,as upheld in U.S. District Court in October. 
Acting Attorney General Robert Bprk decided not to^appeal 



the reversal to^the Supreme Court. . - \ " . 
. . Stern had- accused (Broadcasftng, 4.04-^73) the- Justie^ 
—Department of deliberately **stringing out the orocess" to 

discourage persons from^f fling suit for information under the 
.act. His^ victory had taken 26, months of negotiation and 
. litigation. ' '.j . ; 

. The Justice pepartmgnt and;JHis^or^^^ p>-'::^- ^ 

• ■ i - • ' ' * i" ■ ' * * ~ 
Historians, mean\^il(?, w^e having as much trouble with 
the Justice Departnient^s withholding information a's harf 
Stern. A directive had been issued during the brief tenur^v^ 
. Elliot Richardson as Attorney, General which said'dNTY 
Times, 1142-73): ' . - ' 

Even though the Freedom of Information 'Act 
exempts |some materials from mandatory public 
disclosure,, historians shduidv 'have "access ,i6 
material. - ' " 

Persons outside, the executive branch engaged, in ^ * 
^ historicaljesearch projects will be accorded access 
^to ififonriation or material of historical interest 
J contained within this -department's investigatory' 
files compiled for law ehforgement purposes that y 
are more than 15 years old and are no longer 'siib- ' 
stantially related. to current investigative or law^^ 
enforcement activities, subject to deletions to the 
minimum extent * necessiary to {Protect law en- 
forceniejft efficiency and privacy, confidences, or 
other legitimate interests of toy person named or . 
identified in such files. . , ^ 

V V ■ , ■ • • /• 

As a result of the .directive, files aYid records on/such 
personalities as Alger Hiss, Whittaker Chambers, Juljus and 
Ethel Rosenberg and Ezra Poundwere theoretically opemlo 
historians and^seh9lars.- - r • */ 

Smith College professor and -historian Allen Weinstein had 
sued in the spri^ig of 1973 for access to the R^senlJerg f il^. In 
September, 1973, FBI qju^ector Clarence Kefley wrote to 
Weinstein and to AlvipH^ (Jold5(fein, a prodi;cer of television 
documentaries, outlining pi^edures theV would have to 
comply with to get the Ro^iberg liie^ Kelley also an- 
ndunced^at a speci&l three^mkn FBI te^am had been set up 
to handle information-requesK^ ^ J '^ 

On Feb. 26, 1974, the NewYor^ Timesreported that the 
FBI had.failed^yet to release any of the'mate rial. from the 
Rosenberg fifeWeinstein and Goldstein accused ^he FBI of 
"delaying.vTTie^ureau replied* that information^ that might 
identify ***^tmher wise Embarrass informers' had ^to be 
deleted. | ' * * * > 

Weinstein had also requestied material, on^: Alger Hiss^ On 
January 28, 1974, he said (N.Y. Tildes, l-2a-74) that/he-had 
received 'only 17 pages of the 53,000-page QJ^e on Hiss. John H. 
L. Shattuck, the American Civil Liberties Union attorney 
representing Weinstein, threatened to go to cdurt unless a 
substantial delivery was made within two weeks. 

Meanw^le,- Justice Department files on Ezrgi' Pound, the 
eminent poet and critic who Had been accused o^reason for 
making pro-Mussolini broadcasts from Italy during World 
War II, had been turned over (N.Y. Times, 3-10-74) to a 
young Pound scholar, C. David Heymann. Heymann said he 
had recefved 12 volumes 6f 14 volumes that the FBI had 
compiled on Pound for his treason trial. 

The files showed that Pound had worked for a puppet 
government set up for Mussolini by the Nazis in northern 
Italy. \ ^ 

Pound was arrested by the Anfiericans in Italy in 1945 and 
was later judged mentally incompetent to stand trial. Let- 



• tiers from' pound Vtb^Mussoiini about propaganda and 

• 'economic theories,' and interviews with William Carlos 

• Williams, Archibald MacLeish ajid pther notables 'who 
knew Pound wereuii the files. ' . ^ 

The FBI' originally, had 'told Heymann that th^ cost of 
r^prodtiction of the f fles would be $600, but later they revised 
"^the estimate downward after receiving other requests'fqr the 
saipe material. • . ' . ■ y 

' * If the Justice Department vacillated in releasing historical 
; ^«ecdrds to scholars, \k did'the same in.^other kind of ease. 
^ \- When acting FBF director L. Patrick Gray HI testified 
> before the Senate Watergate. cqnirhittee in the summer of - 
'?.1973 he revealed that the f-BI had^ been a gathering ^ 
Vbio graphic a},4ata oi\jn^joT (congressional) candidates"., 
since f 1950. ' : ' * ; 

/ A suif was filed (Columbi!^, Mo. MissoHrian, 12-4-73) by 
^ Kalph Nadier's Center -for the Study of Responsive Law on 
''"•bd^half of three New York E5emocratic congressmen. Rep. • 
. Edward'?. Koch, ^ Sepi ' Benjamin S. Rosenthal aiid Rep. 
Jonathan Bingham. \ ^ , 
The^FBI sent their lawyer, Alan Morrison, a letter saying 
' that the congressman would be given "maximunr> 
disclosure'* of their files subject to restrictions of the Fol 
Act; 

Congressional Action^ 

The- government and its agencies mounted an intense^ 

lobbying campaign against the ^Fo I amendments the 

Congress was considering. Saloschin headed the lobbying 

cartipaign to enervate the byi during its tenure in committee. .. 

Whpn the bill reached the Senate^ floor; Tom C. Korologos, a 

White House bbbyist, attempted to persuade senators to 
vote against the bill; 13 » 

^ The Justice Departil\ent^complain6^ that the limits on 
time of responses w^e stringent and created the 
possibility that personnel would have'^ be taken from vital 
missions to handle information requests: 

^ FBI pensonnel should not be required to process 
^ every r^uest within the prescribed time limits 
.when .their attention is urgentiy needed for . . 
investigating hi-j3ckings or bombings of public 
^buildings or other ^ergencies. 

The federal government is a vast and coipplex 
mechanism. Justice officials said. Record mignbbe scat- 
tered- in various places or in remote locations. More time 
than 20 days was neede'd to coordinate a search and learn 
who was responsible fon documents requested. Rigid time 
limits were iihpracticable and would only serve to frustrate 
the intent of the act.^^ - 
- L. Ni|derlehner, acting general counsel for the Defense 

^ Department, wrote in a letter to the chairman of the Houses . 

* Committee on ^Government Operations that his agency 
opposed in camera judicial reviews^ ^ 

No system of security classifioafion can work 
^ / satisfactorily if judges are going to substitute their 
\ interpretations of what should be given a security 
classification for those qf the Government officials 
; * responsible the program requiring 

-classification. < 
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tJespite agency pressure, the House of Representatives 
voted (Des Moines Register, 3-15-74) on Mar|ph 14; 1974, to; 
,amend the 1966 Fol Act The vote wa^ 383 to^B. The arae^d- 
merits included judicial in camera review, /lO-day limit on 
' responses to requests and a 20-day limit An t-eplies to ap- 
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peals. Rep. John Moss (D^Calif .) , a prime mover in passing 
the original 1966 act, cited Mink v. EPA as reason for Con- 
gress to pass the amendments. 

On May 16, 1974, Sen. Kennedy filed (Congressional 
Record) a unanimous report on behalf of the Senate 
Judiciary Committee recommending passage of.the Fol Act 
as amended. This was not the Muskie bill,- which, had been 
identical to the Moorhead bill, but rather the bill that 
Kennedy had introduced in October of 1973. 

Kennedy cited three major areas of failure in the 1966 act: 
bureaucratic delays, lack of judicial review pi classification 
and lack of any way to make.of ficials accountable. 

**Frnally, a new provision added to the Fpl Act puts teeth 
. into its requirements," he said. "It gllows courts to impose 
disciplinary sanctions against federal officials who violate 
the act/' - 

" Nebraska Sen. Roman^Hruska (R), minority leader on the 
.subcommittee, supported the amendmeife ttiat had come 
' out of the co'mmittee, but oh iwiay 30, after the Senate\had 
voted on the amendments, the situation had changed. 

The Senate had not only passed the £(mendments that tiad 
been reported out of committee, but had adopted three 
amendments offered from the floor. 

Sen. Muskie had proposed that the 'guidelines for judges to 
follow in determining whether- national security was in-/ 
volved in a request. should be deleted from the amendments. 
Muskie said the guidelines were too narrow and shifted the 
burden of proof for withholding away from the government. 

Sen. Philip Hart (B-Michi) proposed an amendment that 
placed the burden on the government of showing that 
disclosure of investigatory files would: 

(1) interfepe with law enforcement proceedings. 

(2) depri ve'a pierson of a right to a f air trial. 

J 3) con^titul^ an unwarranted invasion of personal 
privacy.. - ' 

^4) disclose the identity of an informer. 
(5) disclose investigative techniques and pro- 

.cediires. ' ^ 

(6Vendanger the life or physical safety of law 

eaio^cement personnel. 
/Hruska warned his Senate colleagues that he objected to 
'both anjendments and would advise President Nixon to veto 
the bill. - 

A third amendment; proposed from, the floor ^y Sen. Birch ^ 
Bayh (D-Ind.) was adopted by voice vote ( Congressional « 
Quarterly, 6-6-74). Bayh's amendment provided for makiitg 
available for general public inspection material of **g^neral 
public concern." 

Saxbe Reneges _ . ' / 

On the** heels of this freedom-of -information victory oc- 
curred a setback. Th^.next day it was reported (St. Louis 
Post-Dispatch, 5-31-74) that Attorney GeneYal William Saxbe 
HaH rerieged on a cp'mmitment to give a study of government 
secrecy wide latitude in its investigation. The study had been 
propo*sed by former Attorney General Elliot Richardson, 
whose policy of releasing historical data from FBI files had * 
been, candied out sporadically and reluctantly. 

In February, 1974, Saxbe had promised Jerry N. Clark, a 
lawyer jchosen to head thei $300,000 team research project, 
that **neither the Justice Department nor other executive 
branch agencies could force the team '40 chan^ its 
recommendations.'* The research team of 15 Jawyere and 
political scientists was tt) compile the first comprehensive 
data ^n the' information policies enforced tl]fough the 
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government, ^^particularly in such traditionally secretive 
agencies as the FBI.'V , 

Deputy Attorney General Laurence Silberman apparently 
convinced Saxbe that the Justice I>epartment Should retain 
3orne authority over the latitude of the study. In retrospect, 
Saxbe and. Silberman felt that the grant of complete 
authority had been excessive and should be rescinded. 

Throughout April", 1974, the Justice Department had at- 
tempted to renegotiate the agreement, unsuccessfully. 
Finally, §n May 31, Qark resigned from the study. 

Cohgressioiial Coiiference * 

On August?jj6, 1974, a joint Hoilse-Senate owiference began 
(Publlsfer's Auxiliary, &-ia-74). deliberations on the jol 
■amei>dinents,. focusing on the MusWe arid Hart amenSlfient^ 
and on the provision in. the House bill to require answers to 
access requests within 10 days and appeal answers within 20 
dSys, The Sehate biU permitted a delay of 40 to 50 days. 

Two days later, on August 8, Richard Nixon announced his 
resignatien from the, Presidency, and the foUbwihg day 
Gerald R. Ford became the 38th President of the United 
States. , - • 

ord ahnosferimxnediately requested (W'ashingtwi Post, 8- 
14-74i Congress to delay ^tion on the Fol amendmenfe until 
he could review themv 

As aresult of Ford's letter, Ke'nnefiy mcived to delay action 
onjthe bill a w^k to give Ford the opportunity to review the 

Meanwhile, - the Justice Department, through Deputy 
Attofhey General Silberman , hii\ted Ford might veto the bill. 
Silbermatrtelephorie^ several House conferees to warn ^ a . 
veto threat 

Thfe Washington Po8i'reported (8-14:.74) that some senators 

... described the situation as a bluffing contest, in 
• ^hich the ..Justice Department knows that the' . • 
sensors want a bill badly enough to compromise if 
ti^ey nmstr, but ^ the congressmefi know that 
. V Pr6^ent Ford, who has^ pledged an open ad- 
njinistratioh, would find it difficult to jiKtify a veto / 
of^a freedom of information ImU. ' . : 

On August 20^ord sent a letter ^Kennedy, explaining his 
, objections t^ the bill. Kennedy read both Ford's letter and 

his and Moorhead's response into the CiHigr^sional Record ^ 
^ (10-1^74). . • -I ' '/ " ^ . ' . / 

Gnp of Ford's points was "in regard td court-imposed'^ 
^punishment of bureaucrats who violate the law,'' th^t 
^"placing in , th^ . judiciary the requirement to Jriitially 
^determine the appropriateness of an empl6yee!s cdnduffand 
'te4nitiate discipline is both unpreceti^ted and unwise." The 
committee agreed to a compromise, allowing the^ourt to 
indicate by letter.that an employe had "acted arbitrarily or 
capriciously and perrnit ting the Gvil Service /Commission 
to discipline officials after a proper . hearing./ 

Ford also demurred on disclosing classifie/documerits as 
^ result of in camera review. He said thafthe^caurts had 

• neither the '^background nor expertise" to/udge the impact 
of release of a classified document on/nation^ security 
groundsA * / ^ . ' • 

< Kennedy's and Moorhfefed's response was that Ford's fears 

* were unfoibded, that the courts were not bound to in camera 
review exOgpt in cases In which ,ttee right to withhold is not 
clear-cut, Spd further that **the coiirt may still request- 
additiouai^ormatjon or corroborative eVidenfce from the 




agency short of an in camera examination.." 

FordL oppqised the provision reijuiring the relea 
vestigafory files unless they would constitite a 
uriwari-anted^'^invasioU' of, privacy for two reasor 
,^,For4^56id that the provision might hamper effecBVH^aw 
enfiOrcanent, and that a **clearlv unwai/anted" invasion of 
privacy might still not protect one's right to privacy as it 
ought to be. " 

!rhe conference conmiittee agreed to sti^e the word 
**clearly" from the bilk In response to Ford's first point, the 
coiTunittee adopted, . 

V ^ . . . bnguage offo-ed by Sen. Hruska to permit the 
^ withholding of the'inforn»ti6n provided by a 
confidential source to a criminal law enforcement 
authority during the course d a criminal or lawful 
National security intelligence investigation. The 
federal agency may, in addition! withhold the 
identifiaation of the confidential source in all law 
enforcement investigations — civil as well as 
^criminal. * - 



The President finally objected to the collection of court 
fees by woaltly jjaintiffs or corporations. Kennedy and 
Moorhead agreed to change thalanguage so that payment of 
fees woul^epend on ''prevailing judicial standards, such as- 
the general^ublic benefit arising from the release- of the 
infomiation." 

The conference committee also approved a lO^ay ex- 
tension for special cases where an agency could not meet the 
^ deadline. Kennedy noted that tjievbill was backed by the 
ABA, the'ACLU, and the American Political Sdeaice 
Association. ^. 

Hruska still objected to the* unchanged provision on. fa 
camera- inspection; ^ilthough he and other minority 'mem- 
bers opposed the confo-enCfe report, the Senate as a whole 
approved it. ' . . 

The report was sent to the House for its approval. On 
October 7 ffie House passed (St Louis Post-Dispatdi, 10-3-74). j 
the revised bill by a vote of 349 ,to 2, and sent it to the ' 
President. 

The Veto ^ 



Fl)rd vetoed the bill on October 17. In hi§ vet^ m^age^ 
said (Congressional Quarterly, 10-26-74) that a judicious 
. review of files within the time limits of the bill was not 
fiossible, and he proposed more flexible criteria. ' 

-The judicial review of classified material, ai^the time ' 
lirnits on required responses as a wholei, he ftjfind linac- 
ceptable. / ' i ., 

Ford's veto prompted (Editor & Publisher, 10-26-74) in- 
tense lobbying for a Congressional override of the veto, the 
American Society of Newspaper Editors, the National 
Newspaper Association, Sigma Delta Chi, and the Reporters 
Committee for Freedom of the Press, 'among otJiers, 
criticized the veto. ' ^ 

Although some congressmen and the media questioned 
Ford's veto in light ofSBs stated desire for a-more honest and 
open adminis^iation.t^^Nixon's, the mostre.vealing insight 
came from J. F. terriorst, who had been Ford's press 
secretary for a month. Ter^orst opined that the fault 
probably lay (Washington Star, 11-1-74) with Ford's ad- 
visers. 

Ford had wahte'd a^enuine compromise with the Congress 
on the biUand had instructed government'agencies to work 
one out. **No serious efforts to work out a compromise were 
nriade by the Justice, Department, the FBI, the Domestic 
Couj?cil or other administration agencies," terHorst wrote. 
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Attorney General Saxbe called the amendments^ *'bad 
legislation."- ~ . > 

Whether or not Ford wa§ thwarted by holdover Nbconians, 
his veto stirred up editorial controversy throughout the 
country^'' On November 20 the House voted 371 to 3rto 
override the veto. 

The following day^ in the Senate, Kennedy urged 
(Congressional ' Record, 11-21-74) the /'^repudiation of the 
special anti-media, anti-public, anti-Congress secrecy of the 
Nixpn-adniinistration'' as well as bureaucratic secrecy in 
general.:.: _ 

Following floor debate, the Senate passed tfie bill', 65 to 27. 



The Amendments Take Effect 



, ' ' The amendedj Fol Act took eff«:t on February 19, 1975. 
' That day the WalF Street Journal reported:' ^ 

Officialdom is looking to its defenses. Hie he\y law 
gives an agency 10 Working days to make its first 
response to a freedom-of-information request, and 
some officials are preparing to fight for every _ 

. : . \ minute. They have decreed that the clock doesn't 

start running until Oie lettier reaches the right desk; 
^ time spent lost in the mail room doesn't count. To 
play. Uie'garne, applicants are asked to, write 
**f^;eedom-of-ihformation request" on the outside 
envefcpe. , 

^Government agencies,' most of whom opposed the bill, 
have found other methods of gaining time as well. One tactic 
to encourage requests is (Nation, 4-19-75) to demand from 
^ the requester a statement that he agrees to pay searching 
' ' and copying costs in advance. > 

-William G. Florence, a retired Washington burfeaucrat 

. who has requested several classified documents, has been 
told he must agree to pay fees. ■ ^ ^ 

FJarence wrote a letter (S-3-75) requesting from the Office 
of the Assistant Secretary of Defense for Public Affairs 
^ . . access to a report entitleci "Proceedings for the Symposmm 
on Remotely POoted Vehicles." 

•'riaaletter of reply dated March 4, 1975, Elritt N. Nettles of 
the Dh^tof ate of F^eisdom' of Information of the Defense 
Office, told Florence that he must first state a willingness to 
pay the coslJ of searching forfand copying the document. 

. Florence replied (3-10-75) that he only sought atx;ess, not' 
necessarily a <^opy: decision on copying would come after 
^.^^exaniination. He then pointed out that a document classified 
secret (as the docume'nt was) must easily be accounted for 

according to 

' ■ ^ • • 

section 6(e) of Executive Order 11625. If 'the - 
document remains ^'classified" but has gotten out 
of the Presidentially prescribed accountability 
system, the Secretary of Defense has a heavy 
responsibUity^o find out where it is. I am certain 
that Congress did not airfhorize the Department of 
^ Defense to charge the cost of that search to me or 

any other 'requester. . ^ i 

Nettles' responsa (3-13-75) was^ that Ihe documents 
Florence had requested were not available for public in- 
spection under sectiijn 552 ( a) (2) of the Unitea States Code. ' 
Nettles reiterated that Florence must agree to pay direct' 
copyin»6o^ts, which could amount to 716 pages ($37,50 at the 
agency^s rslte). 
Nettles acided: 

( our request is being processed. However, the time 
allptted for responding under the Act dofes not 
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properly commence until you have stated your 
willingnesis to pay fees that may be ;jassociated with . 
. the direct, cost of search and copy! 

ks of March 17, 1975, Florence was attempting still to 
persuade Nettles that there was "no legal bapis for you to 
demand that a person who only requests that a record be 
made available for inspection also promise to pay the-cost of 
copying if 1^ ' , 

The disparity amwig agency regulations is another im- 
pediment to obtaining information. The regulations vary in 
length (Nation, 4-19-75) from half a page at the Recon- 
ciliation Servicie of the Selective Service System to nine 
pages at the Defense Supply Agency. No standard form 
exists to request information from any government agency. 

Attorney General Edward H. Levi^indicated still other 
possible loopholes in February, 1975 .''Regarding the new 
language about reasonable identification of records, Levi 
wrote: • 

It is not enough that the request provide enough 
data to locate the recordf-'it must enable it to be 
located in ^ .jjo^pner'Wmch^oes not involve an 
unreadable amount pi effort. ^' 

Levi also noted that **segregable records" rruist be released 
if they, are intelligible. If uniriteiligible, they are not logically 
segregable, he sugg^ted. \ 

Levi added, however, that certain language in the 
provision would indicate that some material — e.g., ^^con-^ 
junctions, jrepositions, articles and adverbs" — are almost 
always technically segregable from material which cannot 
be disclosed. ?o : 

Levi's assertion 'that some requesters might legally 
receive a pastiche of^meaningless words and punctuation for 
their search and copy fees was no news to historian Wein- 
stein, whowas stUl seeking inf ormation orfthe Hiss case. 

Weinstein's attorney^ John H. F. Shattuck, h^d been in- 
formed (N.Y. Times, 10-21-74) by Attorney General Saxbe, 
I>evj's pre<^cessor, that FBI director Clarence Kelley had 
been djelegated the responsibility ^or releasing historical 
files. Saxbe's letter, dated October 10, 1974, was a reply to a 
March 14 letter from Shattuck. Saxbe said that Kelley had 
decided certain deletions had to be made *' to protect the 
identities dfj^informantSi the privacy of4ndi^duals, law- 
jenforcement techniques and tfe Uke." The release of reports 
/"with witnesses, Kelley also decided, would compromise the 
F^rs lav, enforcefneat capabilities and constitute invasion 
of privacy. \ 

By November 21, Weinstein had received (N.Y. Times, 12- 
,17-74). only 250 heavily-editied pages on Alger Hiss from a file 
"of 53,000 pages. On December 4, Shattuck filed suit (N.Y. 
Times, 12-^74) on Weinstein's behalf in Federal District 
Court,' accusing the FBI of arbitrary and discriminatory 
actions" in cfhoosing what information to release. One copy 
of a letter Weinstein had received anticipated Levi's opinion. 
The FBI had delated everything^ but **Dear Sir" and **Very 
truly yours, J. W. Chambers," 

Summary 



Three months after becoming effective, the 1974 amend- 
ments to the Fol Act appear to be prying loose information 
that^ hitherto wojuld have'been withheld, i , , ^ 

T^o major substantive changes in camera review of 
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ipn and ^sanctions against bureaucrats who 
cfpriciously withiold information — have put teeth into 
th2 act. * • . 

rhe timej limits' |n replies to requests aiid the limits on fees 
hgjvfi tightened bureaucratic impediment of the act.Officialsi 
have earnestly cobiplained about the stringent time limits, 
perhaps/with justificatioa Even Florence concedes that 20 
.d^ys for response to initial requests and la days for an- 
; sv ering appearls vi^ould have been a more rea^nable rul'e?^ 
[nipediments 16 obtaining information have not been 
cobipletely elimiriated by the new amendments. For one 
th ng,| the classifijration process remains the same, which 
m^ahs that overclassification may still- occur as frequently 
as , before. Suggestion has been made that Congress should 
ta te lipon itself the power of classification, and the House 
Subcobmittee on Government Inforfnation and Individual 
flights (formerly the House Subcommittee pn Government 
In brtiiation and Foreign Operations), ndw chkired by Rep 
Bella Abzug (D-N.Y.), is looking into the matter. 

i ^ second obstacle may arise'f rpm the Privacy Act of 1974. 
Al hqugh the Hart amajidment provided that investigatory 
' filfe be open >frith six' exceptions, FBI officials have in- " 
die at^ (Ejiitor& Publisher, 2^2-75) that the Privacy Act 
m^ydonflict with some Fol Act provisions. Officials -are 
gomg to balance tfee.right to know and the right to privacy 
Iropically, both the Privacy Act and the tough nfew Fol Aai 
pre visions were in part results of Watergate. Water^fie^ had 
shcwnbecrecy to be the handmaiden of corruption. The Fol 
amendments were a tool to fight both. ' ^ 

1 he flood of requests that -bureaucrats feared would follow 
ini|lementation of the amended act has become (NY 
Ticies, 73) a reality. The CIA has 50 men working on 
apFrdxjmately 1600 Requests received since Jan. 1. The FKK 
is ^vei^aging 113 requests a day .and has 101 employ^ 
jpro:es^ing inforniatiori requests. The Internal Revenul 
;Serdce has received (Denver Post, 3-?5-75) requests aV 
tdoubte fJie 1974 rate. . * 

I The inci^eased requests have already resulted in important 
■release^ of information. Morton Halperin, a former aide to ^ 
iSeci etap^ of State Henry Kissinger and a former member of ' 
ithe ^atjonal Security Council, now a scholar at the Center 
jfor Natipnal Security Studies, has obtained (N.Y. Times,^ 
114-75) ^1 transcript of Kissinger's backgrbunil briefings to 
jnewtmen in Vladivostok, U.S.S.R., on November 25 and y 
Decdml^r 3, 1974. The briefings c^ntainSd information on 
the Strategic Arms LimJtation Talks between President 
^orq and Soviet Leader I^onid Brezhnev; of particula^ 
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-P.8 ^ for nuclear armis was reached and what it meant/' At- 
tributiwi of remarks m^de in background briefings to 
newsmen is customarily proscribed. 

Mark B. Feldman, a State Department lawyer, said, *Tt 
had been determined that attribution to Mr. Kissinger could 
daniage national^curity." Feldman added that **nbthing in 
, the (Fol) act requires us to either Ifold- a background 
briefing or maintain a record/* Tt^anscripts are usually not 
' made of sufch briefings' unless a high government official is 
formally briefing a large press gathering. The State 
Diepartment deleted only t hreepf the transcript's 60 pages on 
ttfiational security grounds, but Halperin has fUed suit (St 
Louis-P^t^Dispatch, il-75). under the Fol Act for those 
pages. 

Halperin also has obtained (N.Y. Titnes, 5-14-75) a copy of 
ail agreement l?etv^een the FBI and the CIA on the respective ' 
jurisdictions of those agencies within the United States 
Under the agreement, the CIA received the right to keep 
contact with foreign nationals in the United States, *»'sup. 
posedly to permit the CIA to jecruit agents from emigres in 
the United States." - * • 

Halperin-has also fUed Fol suits (St. Louis Post-Dispatch, 
5-1-75) for a list of national security study memoranda and 
national security decisioiLmemos ffom the National Security 
CouncO; He4ias sued CIA director William Colby for a copy 
.of his report to Presideht Forjd on January 15; 1^75* con- 
cerning domestic sWveillance. Another suit against 
Colby and Treasui-y Secretary WiDiam Simon asks for 
details of the CIA budget, which has always been subsumed 
in the-budgets of otheragenoies.' 

De^rmined use of the new act can make it difficult for 
abuses of power such as domestic surveiDanqe, wiretapping 
secret foreign poDcy agreements' and covert paramilitary 
operations to occur. The question is, aside from authors like 
Weinstein and Halperin, wUl Jthe public and the media use 
the new act more than they did the old? No one is yetsure If 
a seasoned buF^crat like Florence has such difficulty' in 
gettmg information under the amended act, how much more 
.intmiidating wiD it be for a citizen who has never before 
^encountered the arcane, penumbral world of bureaucratic 
secrecy? 

Nor is it certain that the media wiU make greater use of 
the act. Some observers believe (Nation, 4-19-75) that the 
press^wiD have to change its attitude that news is a 
penshable item. Carl Stern, after aU, showed that an im. 
portant story could stiD be unearthed from long-buried in- 
formation. 

The Fol amendments are only a tool. In the long run it wUl 
be up to the media, to citizens' groups, ^d to individuals to 
use the new act consistently and doggedly to pry loose 
government secrets that have no biisinesS being secret 
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